PLANNING REPORT ON THE LITIGATION
SETTLEMENT AGREEMENT OF TMB
PARTNERS, LLC AND THE TOWNSHIP OF

LIVINGSTON
Brock 7001, Lot 1

LIVINGSTON TOWNSHIP
Essex County, New Jersey

Prepared January 20, 2009 for

MILLBURN TOWNSHIP

By

pIpisia
| 207 ek

Paul Phillips, AICP, P.P.

New Jersey License No. 3046

The original of this document bas been signed and sealed in accordance with New Jersey Law




PLANNING REPORT ON THE SETTLEMENT AGREEMENT OF TMB PARTNERS AND THE TWP. OF LIVINGSTON

Table of Contents

TOtEOAUCHON e creevereerieresearescesenecrerresentasssessasesses e sssa s s bbb bbb b sae s e s s sa st s bt s s OO 1
Scope of ReVIeW....oeeiierierinisrnss s et veae s aaee e R Ra e RAe AR AR SRR AR RR R R ek 1
P1OPOSEd DEVEIOPIMENL .ccvvvurrrreiesirasisrsssrissssssesissessssesessssssisserseses s s e R R R B REsERRRE s 2
Site Description and Surrcunding Land Use and Development............. fere ettt e R e e bbb e R 2
. Existing Zom.ng .................................................................................................................................................... 6
Subject Property and Surrounding Area.......oveeeeserrsecssenseseseneons S 6
Affordable FHOUSIE DISLHCES c.vvevvvevveerereeressessecsssesessessssssssssssssssssssssmsssssssmsmsssssssssssssssssssssssssssssss s 6
Planning Analysis ..................... 10
COMICIUSION +vrreevere e sees e eeeseseessessesss s eesssssees s seses e seses s st ss s re s 18 1 s R 00 12
Figures/Tables

Figure 1 — Residential CoNCEPt Plafl........iuervriinniiiinissenissesscis s snssesssesimsvssssss s s ssssssassssassans -3
Figure 2 — Mixed Use Concept PIam B..... s ssenisesiessss e ssssnnsssssassssssssssnsssoes 4
Figure 3 — Existing Land USE IMAap ...t ssssssstsssssssssinssssssssssssssssssenss 5
Figute 4 — EXISHNZ ZOMIIG oovrrvirreererionsisenssrsssississsssssssisssssssssssssssssssessssssssssesss s sssonsss Lerreseresrier s sera e nasesenerens 7
Table 1 — Compatison of Existing Affordable Housing Districts to the Proposed R-5F Disttict....coemmereersersenss 8

Page |ii




PLANNING REPORT ON THE SETTLEMENT AGREEMENT OF TMB PARTNERS AND THE TWP. OF LIVINGSTON

Introduction

The Township Committee of Millburn
Township authotized Phillips Preiss
Shapiro Associates to undertake an in-
vestigation to evaluate the appropriate-
ness of the proposed rezoning of Block
7001, Lot 1 (hereinafter referred to as the
subject property). Such rezoning is pro-
posed as part of a settlement of litigation
between TMB Partners and the Town-
ship of Livingston. The proposed rezon-
ing located in Livingston Township on
the municipal border with the Township
of Millburn would permit two four-story
mid-rise apartment buildings containing
a total of 100 residential units at a gross
density of 23.81 units per acre for the
intended purpose of providing low and moderate income housing (see Figures 1 &2).

In particular, this report responds to, and in effect rebuts, a report prepared by Elizabeth McKenzie dated
January 14, 2009. Ms. McKenzie is the court-appointed Special Master in the referenced litigation. As part of
this evaluation, this report examines the proposed development in the context of surrounding land use and
zoning patterns, with particular emphasis on density and building heights, and the need to provide adequate
setbacks and buffers to protect abutting single-family homes. To that end, this report recognizes a need to
cooperatively plan along municipal boundaries—as encouraged within the Municipal Land Use Law
(MLUL)—as the majority of the impacts associated with the proposed development will be absorbed by the
Township of Millburn.

The planning analysis evaluates requirements of the MLUL as well as COAH’s Substantive and Procedural
Rules (NJAC 5:97 and NJAC 5:96 et seq.). In particular, the MLUL requires that every zoning ordinance be
either substantially consistent with the land use plan element and the housing plan element of the master plan,
or designed to effectuate such element. Furthermore, the MLUL requires that ordinances give reasonable
consideration to the character of each district and its suitability to particular uses.

Scope of Review
To prepate this report, PPSA undertook the following:

Inspected the site and the surrounding area on January 16, 2009;

Reviewed the proposed development plans prepared by Casey & Keller Associates;

Reviewed the Township of Livingston 2007 Master Plan;

Reviewed the Township of Livingston’s Zoning Ordinance and Zoning Map;

Evaluated the proposal in the context of the MLUL and COAH affordable housing ordinance require-

ments;

Reviewed the proposed zoning ordinance intended to effectuate the above-referenced development

plans; .

Reviewed the Township of Millburn Zoning Ordinance and Zoning Map;

Reviewed the Township of Millburn Master Plan;

9. Reviewed the H2M Site Suitability Report prepared for the Township of Livingston on January 7, 2009;
and

10. Reviewed the report of Elizabeth C. McKenzie, court-appointed Special Master, dated January 14, 2009.
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PLANNING REPORT ON THE SETTLEMENT AGREEMENT OF TMB PARTNERS AND THE TWZP. OF LIVINGSTON

Proposed Development

This office received two concept plans for the proposed development. The attached Residential Concept
Plan proposes:

= 100 apartments within three buildings (a fourth building contains a lobby and no residential units);
=  Two 223.5 feet long 65-foot tall four-story buildings containing forty (40) apartments each;

" One three-story apartment building containing twenty (20) apartments;

» A two-story building with a lobby separating the two four-story buildings;

* 197 underground parking spaces and four (4) above ground parking spaces;

®  One entrance driveway and two exit diiveways from South Orange Avenue;

= A 50-foot stream encroachment buffer to the Canoe Brook; and

®  An outdoor pool and hardscape area.

The attached Mixed Use Concept Plan B proposes:

® 100 apartments within two buildings (a third building contains a lobby and no residential units);

*  Two 223.5 feet long 65-foot tall four-story buildings containing fifty (50) apattments each;

A 4,500 square foot (approximate) one-story commercial building (fourth bulldlng) with 25 associated

" offstreet parking spaces.

* A two-story building with a lobby separating the two four-story buildings;

= 197 underground parking spaces and four (4) above ground parking spaces (concept plan is unclear re-
garding differences in parking between the two concept plans);

=  One entrance driveway and one exit driveway from South Orange Avenue and one two-way driveway
from White Oak Ridge Road;

m A 50-foot stream encroachment buffer to the Canoe Brook; and

"  An outdoor pool and hardscape area.

Site Description and Surtounding Land Use and Development

The subject property is located at 650
South Orange Avenue and identified on
the Township of Livingston Tax Maps as
Block 7001, Lot 1. Figure 3, entitled Ex-
isting Land Use identifies existing land
uses within and surrounding the subject
property. The subject property is bor-
dered to the south and west by single-
family development on lots of 20,000
square feet (2.18 units per acre) or greater
within the R-4 district in Millburn Town-
ship. Properties to the west, southwest
and northwest located in Livingston and
Millburn Townships contain consetva-
tion lands that provide passive open
space. Properties to the north contain
an Exxon gasoline sales and service station and single-family residential properties on lots that are approx-
imately 35,000 square feet in area. The subject property is the first property located outside of designated
conservation lands as one travels eastward along South Orange Avenue and is partially located within the 100-
year floodplain associated with the Canoe Brook, which traverses the southern propety boundary and flows
west into the adjoining conservation properties.
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PLANNING REPORT ON THE SETTLEMENT AGREEMENT OF TMB PARTNERS AND THE TWP. OF LIVINGSTON

Existing Zoning

Subject Property and Surronnding Area

According to the Township of Livingston Zoning Map located on the Township of Livingston’s Zoning De-
partment web page, the South Orange Avenue corridor near the subject property is located within the Water
Consetvation Area (WRC), the R-1 Single-family Residential district and the General Business (B-1) district.
According to the H2M Report!, dated January 7, 2009, the sub)ect property is located within the R-1 district,
which permits single-family homes on lots having a minimum size of 35,250 square feet which translates to

~ 1.2 dwelling units per acre. This residential classification is consistent with the 2007 Master Plan, which de-
picts the site within the R-1 land use classification. However, we note that the zoning map located on the
Township’s website identifies the portion of the site adjacent to the White Oak Ridge Road intersection as
being located within the B-1 zone district.

The adjoining WRC district is intended to restrict the development of lands which are environmentally sensi-
tive and lands which ate vital to the preservation of regional water supplies. Permitted uses within the WRC
district include: utility facilities directly related to the protection, preservation and distribution of regional wa-
ter supplies; patk and outdoor recreation uses of a type which involve essentially unimproved land and only
those structures, off-street parking and other improvements that are designed to be incidental to the natural
openness of the land; and accessory uses customarily associated with the above uses.

Areas north of the subject property are also zoned Residential — 1, with the exception of the Exxon Gasoline
station, which is located within the B-1 district.

Adjoining properties in the Township of Millburn are located within the R-4 district, which permits single-
family development on 20,000 square foot lots or 2.18 units per acre (See Figure 4).

Affordable Housing Districts

The Township of Livingston has five (5) districts designed to implement provisions of a previous Mount
Lautel settlement agreement approved by the Supetior Court. Table 1, on the following pages, compares the

permitted principal uses, residential density, minimum building setbacks, maximum building height, maxi- -

mum number of dwelling units per building, minimum distances between buildings, maximum impervious
coverage, and open space and recreation standards of the five (5) existing affordable housing districts to the
proposed R-5F district for the subject property.

1 Site Suitability Report TMB and JKHA Sites, prepared by H2M Associates, dated January 7, 2009
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PLANNING REPORT ON THE SETTLEMENT AGREEMENT OF TMB PARTNERS AND THE TWP. OF LIVINGSTON

Planning Analysis

1.

The proposed standards within the R-5F district are substantially inconsistent with existing zoning in Li-
vingston Township designed to provide affordable housing as part of previous settlement agreements
approved by the Superior Court. The following summarizes the magnitude of the proposed differences:

= The proposed gross density of 23.81 units per acre for the subject property is.a minimum of four (4)
times greater than permitted in any other existing affordable housing district. '

= The proposed height of 65 feet is a minimum of twenty three (23) feet taller (31 feet taller when in-
cluding the mansard roof) than other existing affordable housing districts.

5 The permitted number of multi-family units in one building (50) is more than 3.1 times greater than
other existing affordable housing districts.

= Although the site contains environmental constraints, the dens1ty in the proposed affordable housing
district is only calculated based upon the gross atea of the tract. Within other affordable housing dis-
tricts containing environmentally sensitive areas, net densities are created for the tracts that remove
environmentally constrained lands from the density calculation. For the subject property, the density
would increase from 23.81 units per acte to approximately 36.2 units per acre upon removing lands
located within the 50 foot stream cortidor buffer area. _

=  Minimum building setbacks are reduced approximately in half from existing affordable housing dis-
tricts.

»  The proposed permitted building coverage of 35 percent is 2 75 percent increase than permitted in
existing affordable housing districts which permit multi-family development. A maximum building
coverage of 20% is permitted in the R-5C district.

®  Building setbacks to parking areas are reduced to five (5) feet where between ten (10) and fifteen (15)

. ate required in other affordable districts for residential development.

®  The existing R-5D district requites 2 minimum setback of 200 feet to single-family use lot lines. The
proposed district has no requirement, where 87.6 feet is proposed on the concept plan.

= Two of the existing affordable housing districts require that a minimum of 30% of the tract be re-
‘served for common open space and facilities. No standard is required for the proposed zone or de-
velopment. We note, while a substantial portion of the site is located within a 50 foot conservation
buffer, little to no disturbance of this area is permitted in accordance with NJDEP rules as the buffer
area is intended to prevent degradation to the water quality of the Canoe Brook.

The proposed gross density of 23.81 units per acre is 19.8 times greater than the permitted density in the
R-1 district in Livingston Township and 10.9 times greater than the permitted residential density in the
adjoining R~4 district in Millburn Township. Lands immediately to the west of the subject property in
Livingston and Millbutn have a residential density of 0 units per acre as they are zoned for consetvation

purposes.

COAH regulation NJAC-5:97-5.6 (e) establishes minimum presumptive densities to provide a reasonable
opportunity to create low and moderate income housing. The subject property is located within the Met-
ropolitan Planning Area (PA-1), but serves as a transition property to adjacent properties located in the

" Environmentally Sensitive Planning Area (PA-5) to the west. NJAC-5:97-5.6 establishes a minimum pre-

sumptive density of eight (8) dwelling units per acre for properties located within PA-1, whereas the pro-
posed gross density is three (3) times greater than the minimum established by COAH for this area. Giv-
en the immediate proximity of PA-5, a residential density closer to the minimum density established by
COAH is approptiate to minimize alteration to the existing character of the area. Existing platting pat-
terns, consistent with existing zoning, resulted in the establishment of densities ranging from 1.2 and 2.18
units per acre in Livingston and Millburn respectively. An increase to eight (8) units per acre would in-
crease the existing permitted residential density on the subject propetty by a minimum of 6.6 times. Fur-
thermore, COAH rules indicate that an opportunity to provide affordable housing is met when presump-
tive densities have been adhered to (NJAC 5:97-6.4 (3). The proposed gross density of 23.81 units per
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PLANNING REPORT ON THE SETTLEMENT AGREEMENT OF TMB PARTNERS AND THE TWP. OF LIVINGSTON

acre is more consistent with an Urban Center and Workforce Housing Census Tracts based upon COAH
rules. '

4. Livingston recently prepared a new Master Plan in 2007. The Land Use Plan recommends a residential
density of 1.2 dwelling units per acre for the subject property. MLUL Section 40:55D-62 enables a muni-
cipality to adopt or amend a zoning ordinance after the planning board has adopted the land use plan
element and the housing plan element of the master plan. This provision requites that such zoning ordin-
ance or any amendment or revision thereto shall either be substantially consistent with the land use plan
element and the housing plan element of the master plan. Section 40:55D-62 further states that the zon-
ing ordinance “shall be drawn with reasonable consideration to the character of each district and its pecu-
liar suitability for particular uses and to encourage the most approprate use of the land.” The Township
and the courts are now considering an increase in density of over twenty (20) times greater than the long-
range planning document approved as part of a public hearing by the local planning board (which is also
being considered for amendment subject to court approval). The basis for this density increase is incon-
sistent with the MLUL.

5. The proposed gross density includes environmentally con-
strained areas such as stream encroachment transition areas.
This is inconsistent with Livingston’s Master Plan, which
recommends for numerous properties within the Land Use
Plan element that wetlands and flood hazard areas within
sites be preserved as open space and not considered deve-
lopable land in determining density. This principle of re-
moving environmental constraints on a parcel of land prior
to determining density was validated in the ruling of Ramson
Estates v. Fair Haven, 177 N.J. 338 (2003), which indicated
that the MLUL does not preclude a municipality from
adopting a zoning ordinance that defines terms differently
from the definitions in the MLUL so long as the regulatory
effect of the definition is in keeping with the intent of the
Act. If the Township’s zoning ordinance definition of den-
sity was revised to implement the Township Master Plan,
the proposed density on the subject property would in-
crease from 23.81 dwelling units per acre to approximately
36.2 units per acre.

6. A 50-foot stream encroachment buffer is shown on the
concept plans to protect the Canoe Brook. This planning
analysis recognizes that a 50-foot buffer is the “smallest” : ?
buffer that may be considered by the NJDEP adjacent to waterways. If the 50-foot buffer is approved by
NJDEDP, the majority of on-site open space would be unusable for active recreation purposes. Moreover,
we note that a portion of the entrance driveway from White Oak Road is located within the 50-foot
stream buffer area (See Figure 2). The lack of usable active open space for the 200 residents who would
live at the proposed development is an indication of the overutilization of the site and an indication as to
why the site is unsuitable for a proposed gross density of 23.81 units per acte. Furthermore, the planting
of an evergreen buffer may not be permitted for unimproved areas of the subject property located within
the 50-foot stream buffer area, which would prevent adequate screening of the proposed 223-foot long
73-foot tall buildings to the adjoining single-family homes in Millburn Township.
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PLANNING REPORT ON THE SETTLEMENT AGREEMENT OF TMB PARTNERS AND THE TWP. OF LIVINGSTON

7. The proposed development is dependent upon the inclusion of one to two levels of below grade parking.
The inclusion of below grade patking in single-family residential districts is most unusual. Moreover, we

question the wisdom of locating below grade parking adjacent to a stream cortidor.

8. COAH trules define a “Suitable site” as a site “that has clear title and is free of encumbrances which prec-
lude development of affordable housing; is adjacent to compatible land uses; has access to appropriate

streets, water and sewer infrastructure; can be developed consistent with the Residential Site Improve-

ment Standards and the rules or regulations of all agencies with jurisdiction over the site; and is consistent

with the site suitability criteria delineated in N.J.A.C. 5:97-3.13. A site may be deemed suitable although
not cutrently zoned for affordable housing.” (emphasis added) As indicated throughout this report, the
construction of two (2) 73-foot tall 223 foot long mid-rise apartment buildings adjacent to low density
single-family residential neighborhoods, conservation, and environmentally constrained lands constitutes

an incompatible land use and does not meet the requirements of N.J.A.C 5:97-3.13. Furthermore, at this

time it is unclear whether NJDEP approved the proposed 50-foot stream encroachment buffer as de- -

picted on the concept plans which encompasses over 1.5 acres or over 35% of the 4.27-acre site.

9. The proposed development will negatively impact adjoining single-family residents in Millburn Town-
ship. The construction of 100 apartments within 73-foot tall 223-foot long buildings adjacent to single-
family homes less than 35 feet in height is too intensive given the existing context and character of the
area. In fact, Ms. McKenzie herself acknowledges on page 5 of her report that “the development pro-
posed for the site is faitly intense for the area (approximately 23 units per acre), and it will introduce

buildings up to four stories (65 feet) in an area where the predominant building height is 2V stoties.”

Futther, reduced setback and bulk requirements (i.e., as compared to other affordable housing districts in
Livingston) are inappropriate given the proposed building heights and the site’s proximity to an estab-
lished single-family residential neighborhood. Finally, the proposed 50-foot stream encroachment buffer
renders it difficult if not impossible to construct a suitable buffer within unimproved areas of the site.

The inability to create an appropriate landscaped buffer will most negatively impact fesidents along the
Rippling Brook Drive cul-de-sac in Millburn Township (See Figure 3).

Conclusion

The proposed settlement agreement and R-5F zoning for Block 7001, Lot 1 is inconsistent with the MLUL,

COAH presumptive densities indicated in 5:97-5.6 (e), and existing land use and zoning patterns in the im-

mediate neighborhood.

The selection of a property on the municipal boundary with Millburn where only residents of Millburn would
bear the majority of the negative impacts of buildings that are grossly out of scale with the existing pattern of .
development is also inconsistent with planning principles identified in MLUL 40:55D-62 and 40-55D-2 (Pur-

pose of the Act).
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